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December 15, 2022 
 

 
Via Email to chris@mcintoshlawfirm.com 
And Via U.S. Mail to: 
Christopher P. Gelwicks 
The McIntosh Law Firm 
P.O. Box 2270 
Davidson, NC 28036 
 

Re:  Kinderton Village Residential Homeowners Master Association 

Dear Christopher: 

I hope this letter finds you well.  The Board of Directors of the Kinderton Village 
Residential Homeowners Master Association has requested that I respond to your letter of 
November 28, 2022.  The remaining members of the master board do not intend to resign (nor 
would they agree to not again seek election), but do hope that all the boards can find ways to work 
more collaboratively for the betterment of the entire community.  Hopefully, that can start with 
our clearing up any confusion concerning the issues raised in your letter. 

As an initial matter, though, and without intending to be antagonistic, I am not fully 
comfortable that you do, in fact, represent the Single-Family Homeowner’s Association.  To be 
clear, I am not in the habit of challenging a fellow attorney’s statement of representation.  
However, in this case, I feel I would be remiss to not seek further clarification.  Once the Master 
Board received your letter, some of its members approached some members of the Single-Family 
Board to discuss it.  Those members included the Single-Family Board’s Vice President, Diane 
Pfundstein, (who is also the wife of Mark Pfundstein, the Master Association President), its 
Treasurer, Paul Dixon, and its Secretary, Kathy Sears.  They informed our members that the 
Single-Family Board never voted to retain an attorney in this matter, had not approved your letter, 
and had not even discussed the matter before your letter was sent.  Obviously, it makes no sense 
that the Single-Family Board could have authorized the expense of retaining an attorney when 
neither the Vice President, Treasurer, nor Secretary had any awareness of the matter.  It seems 
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questionable, then, whether you were retained by the Single-Family Board or just certain of its 
members acting ultra vires. 

In any event, while the Board and I were somewhat unclear on what your actual allegations 
were, it did seem clear that they were based on misinformation you may have been provided.  
Specifically: 

• Contrary to your assertion, while certain members of the Single-Family Association 
have voiced their personal concerns, the Single-Family Association has never done 
so.  Prior to your letter, the Master Board has received no correspondence from the 
Single-Family Association on these issues.  Further, the Single-Family Association 
representative, who is invited to every meeting of the Master Board, has never 
raised any of these alleged concerns of “the Association.”  It appears that—as has 
been an ongoing problem—one or two members of the Single-Family Association 
Board feel they have the right and power to speak, unilaterally, for the entire Single-
Family Association.  Obviously, that is incorrect. 

• The Master Board has never claimed that a sub-association representative can be 
selected by a Master Board member, nor even by the full Master Board.  
Furthermore, this has simply never happened.  Each sub-association has the 
absolute power to select its own representative.  The Master Board has no power to 
do so.  The Single-Family Association has the power to change its representative 
as long as it does so consistent with its own governing documents. 

• Similarly, the Master Board has never claimed that vacancies on the Master Board 
can be filled by one Master Board member, nor has that happened.  Here, I am 
presuming that you are referring to the process of filling the vacancy created by Mr. 
Aker’s resignation.  As was explained to Mr. Warren at the time, that vacancy was 
filled by a majority vote (in fact, unanimous vote) of all members of the Master 
Board.  There is simply no basis in fact to allege otherwise.   

Most significantly, we (i.e., the Master Board and I), strongly disagree with your assertion 
that the Single-Family Association, “has been denied their right to representative vote on all Master 
Board action at all meetings as required by the Master Association Bylaws” because neither the 
Master Association’s Articles of Incorporation, Declarations, or Bylaws give the sub-association 
representatives any rights to vote as members of the executive board.  Rather, the sub-association 
representatives represent the members of the sub-associations and vote only as members of the 
Master Association.  This is shown by the actual language of the “representative” provisions in the 
Master Association’s Declaration and Bylaws, the location of those provisions in those controlling 
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documents, and by the language of Chapter 47F of the North Carolina General Statutes (i.e., the 
North Carolina Planned Community Act). 

As you are aware, the Planned Community Act (as well as basic corporation law) creates 
substantial distinctions between the individuals who make up the association (i.e., the members) 
and the association’s “executive board.”  The members and directors are distinct from each other 
with different roles and authority.  For example, the executive board is the body with authority to 
act on behalf of the association.  (See G.S. §§ 47F-1-103(13), 47F-3-103(a)).  The members, on 
the other hand, have only a limited direct role in the actions of the association.  The distinction is 
also clearly seen in the associations’ governing documents.  (See, e.g., Master Association 
Declarations, Art. I, Sec. 5 (“Board of Directors” or “Board”) and Art. I, Sec. 17 (“Members”). 

The Board has extensive powers and duties.  (See, e.g., Master Association Bylaws, Section 
4.J).  However, those powers are not unlimited.  Most significantly, the members elect the 
directors.  Beyond that, the members (i.e., rather than the directors) must vote to elect to apply the 
PCA to a pre-1999 association (G.S. § 47F-1-102(d)), amend the declaration (G.S. § 47F-2-
117(a)), terminate or merge the association (G.S. §§ 47F-2-118(a), G.S. § 47F-2-121), or convey 
or encumber common elements (G.S. § 47F-3-112(a)).  On the other hand, the executive board (as 
opposed to the members) has sole authority to elect the officers of the association (G.S. § 47F-3-
103(e)), allow payment of obligations in installments (G.S. § 47F-3-103(i)), determine fines and 
suspensions of privileges (G.S. § 47F-3-107.1), and enforce liens (G.S. § 47F-3-116(f)). 

Because their roles are different and they vote on different things, they have different 
meetings with different voting and quorum requirements.  This is clearly recognized by the 
Planned Community Act.  For example, G.S. §§ 47F-3-108(a) and 47F-3-109(a) concerns conduct 
and quorums for annual and special meetings of the association, whereas G.S. §§ 47F-3-108(b) 
and 47F-3-109(b) address those issues for meetings of the executive board.   

This distinction is also set out and provided for by the associations’ governing documents.  
For example, the Master Association Declarations make clear that the “Members” (Art. I, Sec. 17) 
are the individual sub-associations, while the “Board” (Art. I, Sec. 5) is comprised of “those 
persons elected or appointed to act collectively as the directors of the Master Association.”   

This distinction, and the distinctive roles of the members versus directors, is given 
substantially more significant development in in the Master Association Bylaws.  Sections 2 and 
3 deal exclusively with members and meetings of the association/members.  In contrast, Section 4 
contains the provisions relating to the board of directors.  As in any corporation, there is, of course, 
no legitimate argument that the members are allowed to vote on every corporation matter or that 
they are automatically on the Board of Directors merely by reason of their status as members. 
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As a fundamental matter, it should be clear that the only people who get to vote at meetings 
of the Board are the directors.  An assertion that a representative has the inherent right to vote on 
Board actions is, therefore, an assertion that the representative is also a director as a result of his/her 
representative status.  But there are a myriad of reasons why a plain reading of the Master 
Association Bylaws shows that the sub-association representatives act only as the members of the 
association and not as directors.  While it would not be productive to go into all of them, two 
especially stand out. 

First, and conclusively, is the location of the “representative” provisions.  In both the 
Master Association Declaration and the Master Association Bylaws, the single provision relating 
to sub-association representatives is contained in the article or section regarding members and not 
directors.  In the Declaration, the provision is a sub-section of the section regarding the members’ 
voting rights.  (See Declarations, Art. III, Sec. 2(c)).  Its clear purpose and effect is to establish the 
actual means by which the members vote when they are voting as members.  That is, rather than 
require all the individual homeowners of each sub-association to have to personally vote (either in 
person or by proxy), it is provided that they shall vote through one representative.   

Similarly, the Bylaws also make it clear that the representative’s only role is to cast the 
votes of the sub-association’s membership.  Just as in the Declarations, there is only one 
“representative” provision in the Bylaws.  And just as in the Declarations, it is located in the section 
dealing with the members’ voting rights. (See Bylaws, Section 2.E).  Specifically, it relates to “who 
will represent the sub-association” and “cast the votes of the sub-association” at “the Annual 
Meeting of the Association.”   

There is simply no language in Section 2—or any other Section of the Bylaws—that would 
in any way suggest that the sub-association representative is a member of the Board of Directors.  
Conceptually, that would not even make sense.  For example, the sub-association representative 
provisions in the Declarations and Bylaws are uniform for all sub-associations.  That is, they don’t 
apply only to the Single-Family sub-association, they apply to all the sub-associations equally.  If 
the Single-Family representative is automatically a director, then all the sub-association 
representatives are. 

Clearly, that can’t be the case.  The Bylaws provide that the directors will be elected by the 
members.  Further, (as has always benefited the Single-Family owners), the members’ votes are 
weighted.  If your proffered premise were correct, then every sub-association would have a right 
to put a member on the Board.  However, the reality is that most—or all—of the directors usually 
come exclusively from the Single-Family association. 
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Conflating representatives with directors would also, for example, render the different 
quorum provisions of the Bylaws nonsensical.  For example, Section 2.B provides that “[t]he 
presence, in person or by proxy, of the Members entitled to cast twenty-five percent (25%) of the 
votes of the entire membership shall constitute a quorum at all meetings of the Association.”  In 
contrast, Section 3.G provides that “[a] quorum at a Directors’ meeting shall consist of the 
Directors entitled to cast a majority of the votes of the entire Board.”  If “meetings of the 
Association” and “meetings of the Board” were the same, then the quorum requirements would 
have to be the same. 

Unfortunately, this is not a new issue.  In fact, as you may be aware, in 2011, the Master 
Association Board and the Single-Family Association Board sought clarification on this and other 
issues from Donald VonCannon.  Mr. VonCannon was the attorney who drafted all the governing 
documents on behalf of the original declarant.  He first identified his potential conflict of interest 
based on his representation of the declarant.  He then answered a series of questions posed by the 
directors.  One of those questions was directly on point, to wit: 

7. Once the Directors of the Master Association are elected, what are their 
functions versus the functions of the Sub-Association Representative appointed to 
cast the Sub-Association's desired vote on Master Association matters? 

Answer: In both the Master Association and the Sub-Association, and pretty 
much any homeowner association in North Carolina, the directors are the ones who 
run the association. but of course, they have to answer to the membership at either 
the Annual Meeting or at a Special Meeting called for by the members as provided 
in the Bylaws, in Section 4 "Board of Directors." Section J states, "That all of the 
powers and duties shall be exercised by the Board of Directors, including ...", and 
without limiting the Board or Directors powers, list a number of specific duties. 
The Sub-Association representative has nothing further to do except show up at 
Special meetings or Animal Meetings and vote. If a member or members of a Sub-
Association are unhappy about something the Master Board of Directors is doing, 
then the Sub-Association would direct its Sub-Association representative to the 
Master Association Meeting to bring that issue up, or if it is an immediate problem, 
the Sub-Association would have to follow the By-Laws and call a Special Meeting 
as provided for in Section 3.B. 

(August 10, 2011 Letter from Don VonCannon (a copy of which is attached), pg. 9).  Despite Mr. 
VonCannon’s representation of the declarant, the Boards relied on his advice because he, more 
than anyone, as drafter knew the intent of the documents.  His analysis remains pertinent, accurate, 
and convincing today. 
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Clearly, then, contrary to your assertion, the Master Association Bylaws do not give the 
sub-association representatives any right to “vote on all Master Board action.”  The Single-Family 
Association has (and has always had) the exclusive right to unilaterally designate its own 
representative.  That person must represent the Single-Family Association at the Annual Meeting.  
By long custom of the Master Board (which this Master Board has honored), the representative is 
also invited—and welcomed to attend—every public meeting of the Master Board.  However, the 
representatives’ right to vote is limited to casting votes at meetings of the members, and does not 
allow them to vote on actions of the Board.  I hope that, on review, you will agree, and that you 
will clarify this matter for the Single-Family Board. 

In any event, the next question would be “Where do we go from here”? 

• Obviously, the governing documents as drafted have caused, and are continuing to 
cause confusion that is harmful to the entire Kinderton community.  We therefore 
propose that all the Kinderton boards of directors meet.  They should figure out 
two things: (1) how the documents say the organization is to work and (2) how they 
think it actually should work in order to promote the best interests of the whole 
community.  Based on the boards’ review and discussions, the boards should then 
jointly work to propose amendments to the governing documents. 

Further, since this affects all the members of the community, it would probably be 
helpful for the joint boards to hold a general informational/discussion meeting of 
all the owners (vice the members) to inform them and get their input. 

On the other hand, individual board members posting inaccurate and inflammatory 
items on social media only hurts the community, and the Master Board would hope 
that would cease while these proposed more productive steps are taken. 

• As we understand it, neither the members nor the full Board of the Single-Family 
Association have voted to authorize the Single-Family Association to call a special 
meeting or to call for the resignation or removal of all members of the Master 
Association Board.  Accordingly, this threat seems to be improper bullying.   

• In any event, I believe that a recall motion would be counterproductive to the best 
interests of the community. The Single-Family Association will soon have the 
opportunity to elect three new directors without the need to resort to the drastic 
measure of a recall.  The Master Association will have its annual meeting early next 
year.  At that Annual Meeting, the Members will elect replacements for three 
directors; specifically, Michael Bailess (who was unanimously elected by the 
Master Board to fill the vacancy created by Mr. Akers’ resignation); Thomas 
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Lofton, Jr. (whose regular term is expiring); and Tina Smith-Goins (who was 
hounded by your individual clients into resigning).  As a result, at this coming 
Annual Meeting, the Single-Family Association will have to ability to unilaterally 
elect a majority of the Master Association Board of Directors.  On the other hand, 
a recall motion would only increase division and acrimony without serving any 
actual useful or necessary purpose.   

Finally, Chris, before too much more paper flies around (and definitely before more 
allegations), I’d suggest that you and I speak and see if there is any way for us to mutually help all 
these associations get through this in the most neighborly way possible.  I very much look forward 
to working with you on that. 

Very truly, yours, 
 
 
Gavin J. Reardon 

 
Copy: Kinderton Master Board  
























